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1. JOHNSON, J. A panel of the Professional Responsibility Board concluded that
respondent violated Vermont Rules of Professional Conduct 1.5(c) and 8.4(a) for failing t§ puta
contingent fee agreement in writing and for attempting to charge an unreasonable fee. The panel
recommendeAd that respondent be publicly reprimanded and placed on probation. We elected to
review that determination on our own motién. In this Court, disciplinary counsel argues that
respondent’s éctions warrant a suspension of his license. Resp;mdent claims that he did: not _
~violate thé iRules of Pfofeésional Conduct, and, alternatively, any violation warrants only a
private admonition. We conclude that respondent violated both rules and agree with the pénel’s _ |
recommendation of a public reprimand and probation.

ﬂé. " The panel found the following facts. This case stems from a complvaint brought

by one of respondent’s former clients, who engaged respondent in 2006 to represent him in two



family court matters—a relief-from-abuse proceeding instigated by his wife and a divorce action.
Complainant suffered a serious and permanentrinjury in a trampoline accident in 2004, rendering
him a quadriplegic. Soon thereafter, complainant and his wifevretained an attorney from
Burlington to represent them in a personal injury act.ion, and signed a written contingent fee
agreement that permitted the Buﬂington éttomey to retain one-third of any recovery. The
~agreement was signed by complainant’s wife on his behalf because his injury made ij impossible
for him to sign for himself.

| 1 3. | - The personal injury action was complex, involving several defendanté, and the
risk of no recovery was high. To assist in the litigation, the Burlington attorney solicitédthe help
of an experienceid, out-of-state lawyer with a specialty in trampoline cases. They entered into a
written fee-sharing -arrangement, agreeing that the consultant would receive one-third of the
- Burlington attorney’s fee.

4. After complainant’s relationship with his wife deteriorated and she filed for
divorce, complainant sought respondent’s help. Respondent was admitted to the Vermont Bar in
1969, and works as a sole practitioﬁer. He handles a variety of matters, ihcluding divorce and
personal injury cases. Respondent explained to complainant his regular billing practice in
divorce matters, which is to charge an hourly fee and collect a retainer up front.  He agreed,
howeyer, to handle complainant’s case WithQut an initial retainer based on complainant’s -
representation that. he had no money but expected a recovery in his personal injury action.
Respondent revie&ed his general fee agreement with complainant even tho_ug'h compléinant was
not‘ able to -sign “it. Respondent was attentive to the family court matters, but has not'bill_ed
complainant for his services. |

95. During consultations with respondent about the divorce prbceeding, complainant
also discussed his personal injury case. Between June 2006 and February 2007, respondént ha‘dv "
several _'con\}ersations with complaiﬁant about the personal injury suit. Respbndcnt facilitated
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communication between complainant and his Burlington attorney because respondent was much
closer geographically to complainant and telephone communication was difficult for
complainant. For example, as part of a settlement against one of the defendants in the personal
injury action, respondent obtained complainant’s signature on a “Covenant Not to Sue” by
signing on corﬁplainant’s behalf. Respondent was not compensated for this work.

| 6. Because of complainant’s ongoing domestic issues, he became unhappy with the
Burlington attorney répresenting both him and his wife in the personal injury suit and also
enlisted respondent’s help in asking the Burlington attorney to withdraw as his wife’s attorney.
In February 2007, complainant, respondent, and the Burlington attorney agreed to meet and
discuss the issue. Respondent arrived at the meeting before the Burlington attorney and notified
complainant that he was no longer willing to assist in the personal injury. matter without
compensation. The two discussed a fee and agreed that respondent would continﬁe to assist in
the personal injury matter in exchange for twelve percent of complainant’s gross recovery. The
parties intended this fee to cover respondent’s services in the personal injury matter only;
respondent would bill separately on an hourly basis for his services in the d-omesti'c matter. At
that time, the personal injury claim had a potential recovery of more than two million dollars.
The éase, however, also involved substantial fisk ofno recoﬁ:ry.

7. . The panel found that respondent believed that this percentage was warranted
given 'thé high risk of no recovery, the challenges complainant posed as a client, and the feé
respondent received in a previous contingent fee cése that he had worked on with the same
Burlington attorney. .This prior collaboration was a sﬁp~and—fall case in which respondent had
solicited the Burlington att(‘)mey.’s assistance. Under their agreement,’respondent gave the
Burlington attorney two-thirds of his élready negotiated one-third contingency fee. In exchange,
the Burlington attorney acted as lead counsel. Respondent asgisted on the‘ case and was involved
with preparation of_ witnesses for triél. Based on this experience, respondent testified that he
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thought his role would be not only to facilitate communication with complainant, but also to
assist in preparation for triai. Respondent did not, however, discuss this expanded role with the
Burlington attorney.

9 8. Once the Burlington attorney arrived, he was informed of the parties’ agreement.
“The Burlington attorney did not offer respondent a substantive role in the personal injury
litigation. He had no intention of involving respondent in the litigation in any manner other than
to facilitate communication with complainant. His corresponding case note, which was dictated
following thcf, méeting, Conveys. this understanding of respondent’s role in the personall injury

action. It states, in relevant part,

I met with [complainant] today, along with his divorce lawyer,
[respondent] . . .. '

We agreed that I would communicate with [complainant] through

[respondent]. The reason is because it is difficult to communicate

with him by phone where he is. I was not comfortable in writing

to him and have [sic] the letters floating around there.

[Complainant] liked the idea of my communicating with him

through [respondent].
Respondent asked the Burlington attorney to draft a letter outlining the twelve percent contingent
fee agreement, but he refused. The Burlington attorney did not want to be involved because the
amount made him “very uncomfortable.” He did not, however, communicate his discomfort to
respondent or complainant.

99.  Following the Burlington attorney’s refusal, respondent did not take any further

action to put the agreement in writing. Respondent did not provide complainant with-a written
contingent fee agreement, although he had a pre-printed contingent fee form he usually used for

personal injury cases. Respondent testified that he did not prepare a written agreement because

complainant was not able to sign documents and respondent was not aware of anyone who could



sign on complainant’s behalf. Respondent explained that he felt that a written document would
be unenforceable, and thus useless, without the client’s signature.

9 10. Between February and July 2007, respondent facilitated communication between
complainant and the Burlington attorney. The Burlington attorney Would send respondent copies
of documents related to the case, and respondent would in turn review them with complainant.
Respondent did not, however, enter an4 appearance in the personal injury matter. Respondent
was unable to estimate the time he spent on the personal injury case between February and July
2007

9 11. Complainant Eecame dissatisfied with respondent’s services in the divorce case
and terminated his representation in July 2007. Thereafter, respondent filed a motion to
withdraw in the family court case; no withdrawal was filed in the personal injury action because
respondent had not entered an appearance in that matter. No one was hired to take onihis
communication role in the personal injury action. Resﬁondent did not indicate whether he would
seek a fee after he was fired. Fearing that respondent would do so, complainant filed a complaint
against respondent.

9 12. Complainant’s case settled for a total of $682,500. Had respondent collected his
twelve percent contingent fee, he would have been paid $81,900 for facilitating communication

between complainant and the Burlington attorney.

9 13. Respondent’s crase was 11eard.before a panél of the Professional Responsibility
Board on July 21, 2009. The panel chair explained that the hearing was {0 determine the nﬁeritsA
of the charges and that sanctions would be dealt with in a separate proceeding, if necessary. See
A.O. 9, Rule 11(D)(5)(b) (authorizing panel to bifurcate discip’lihary\hearing and “consider
evidence relevant to the charged violations separately from evidence relevant to sanctions”). At
the .hearing, discipiinary counsel presented testimony from respondent, complainant, and the

Burlington attorney. Respondent also testified on his own behalf and, over the objection of



disciplinary counsel, presented the testimony of seven former and current clients, These clients
had no knowledge of respondent’s agreement with Q0111plaixlant, but instead stated their belief
that respondent’s fees were fair, well-explained, in writing, and that respondent represented them
well, even if they were not able to pay his fee.

ﬂ 14. At the close of the evidence, thé panel chair stated, “I wanted to know if counsel
wants to address the sanctions criteria or not, jué'tvbecause we could make use of this time. I told
you I would separate the issues out, but siﬁce we’re wrapping up a little early, 1 wondered what
your prerogatives were, what your reduests would be?” Disoiplinafy counsel indicated that she
woﬁld file a memorandum on the »issue and-the only testimony she would solicit would be
respondenf’s on the issue of Whether he accepted responsibility for his actions. Then the
following exchange took place between the chair and respondent:

[Chair]: [Respondent], would you need a hearing with testimony
if we got to the sanctions issue? Do you want to reserve on that?

[Respondent]: May I?
[Chair]: Yes.

15 Without further pro_ceedings; the panel issued a decision onhApril 27,2010. The |
pane\l concluded that respondent had ViOlﬁtéd Rule 1.5(c) by entering a contingent fee agreement
without putting it in writing and Rules 8.4(a) and ‘1 .5(a) by attempting to charge an unreésonabl;:
fee. 'As to sanctions, the panel concluded that a public ;”eprimand was appropriate. One panel
member dissented, finding no violations of the disciplinary rules. "_The dis:senfer concluded that
there vlwvas insufficient evidence to demonstréte thét an _ehforceable agreement was reached
between the partiés. Because there was no completed agreement within the meaning of Rule 1.5,
the diséenter reasoned that respondent was not reqﬁired to reduce the terms of tﬁe arrangement to
writing and that there was no attempt to charge an unreasonable fee.

9 16. We elected to review this case on our own motion. A.O. 9, Rule 11(E). On

review, we give deference to the pahel’s factual findings and will affirm those findings unless
6 | |



clearly erroneous. Id.; see In re Sinnott, 2004 VT 16, § 10, 176 Vt. 596, 845 A.2d 373 (mem.).
As to sanctions, we accord the panel’s recommendation deference, but “this Court renders the
ultimate decision.” Sinnott, 2004 VT 16, § 10.
L
917. We first address the issue of whether respondent violated Rule 1.5(c) by failing to

put his contingent fee agreement with complainant in writing. At the time respondent concluded
his agreement with comp.lainant, Vermont Rule of Professional Conduct 1.5(c) stated:

A contingent fee agreement shall be in writing and shall state the

method by which the fee is to be determined, including the

percentage or percentages that shall accrue to the lawyer in the

event of settlement, trial or appeal, litigation and other expenses to

be deducted from the recovery, and whether such expenses are to
be deducted before or after the contingent fee 1s calculated.

(Emphasis added.)' The rule language is mandatory, directing that a contingent fee agreement
“shall” be in writing, without exception. The purpose of the rule is to set forth the parties’
obligations up-front to avoid later confusion or disagreement about the terms of representation or
the fee due. See V.R.Pr.C. 1.5 cmt. 2 (A written statement concerning the terms of the
engagement reduces the possibility of misunderstanding.”). As another court explained, “one of
the principal purposes of thé rules respecting contingency fee agreements is to assure that a client
is fully advised at the time such agreement is executed of all of the financial obligations that such -

client is assumi;lg by the establishment of the attorney client relationship.” Joyce v. Elliott, 857

P.2d 549, 552 (Colo. App. 1993).
9 18. Respondent does not dispute that he failed to provide complainant with a written

fee agreement,” but argues that it was not required in this case because complainant was

' The rules quoted herein are those that were in effect at the time of respondent’s

conduct, prior to the 2009 amendments. ,

2 Before the panel, respondent agreed that he and complainant had reached an agreement

and he, complainant, and the Burlington attorney all testified that he was to receive twelve

percent of complainant’s recovery. A dissenting member of the panel concluded that respondent
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physically unable to sign one. We find no merit to this argument. First, no signature was

required. Although Rule 1.5(c) has since been revised and now requires that a contingent fee

agreement “shall be in a writing signed by the ciient,” V.R.Pr.C. I.S(c) (effective Sept. 1, 2009),

there was no such requirement at the time of respondent’s actions. Therefore, respondent should |
have at the very least given complainant a written document with the terms of the parties’

arrangement. Respondent claimé that a writing without the cliel.lt’s signature would have been

unenfofceable aﬁid therefore without purpose. To the contrary, putting the fee agreement in

writing would have served the important purpose of providing necessary details about

respondent’s obligations and therefore reducing the possibility of later confusion.

9 19. Secbnd, even if complainant’s signature was essential, there were avenues
available to obtain some kind of written approval from complainant on a written fee agreement‘
Another individual could have signed on complainant’s behalf or signed as a witr;éss to
complainant’s verbal assent. See In re Swartz, 686 P.2d 1236, 1239 (Arizi 1984) (recounting
how attorney properly established conservatorship and had mother and brother sign cdntingent
fee agreement on behalf of iﬁcapacitated client). Respondent himself had signed the Covenant
Not to Sue at complainant’s direction and thus was obviously aware of this oétion. Respondent

did not explore any of these possibilities. Instead, respondent made no effort to reduce his

agreement with complainant to writing. This action violated Rule 1.5(c). ‘See Statewide

Grievance Comm. v. Dixon, 772 A.2d 160, 164 (Conn. App. Ct. 2001) (holding that prior
relationship with client did not waive requirement of having a written agféement in contingent

fee matter).

did not commit professional misconduct because there was incomplete formation of a contract.
Thus, the dissenter concluded that respondent had no obligation to put this unformed contract in
writing or to set a reasonable fee. On appeal, respondent echoes the dissent, arguing that there
was no deal and therefore his conduct was without reproach. Because respondent did not make
this argument before the panel, and, in fact, conceded the issue, we do not reach it. A.O. 9, Rule
11(E) (“Argumerits not advanced before the hearing panel shall not be presented to the Court,
except for good cause shown.”).
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€20. Respondent argues that there was no harm in this case because although he failed
to reduce his agreement with complainant to writing, all parties were clear on the amount of the
fee and, in any event, he did not attempt to collect his fee. We disagree. There was much
concerning the fee agreement that was unclear to bioth respondent ana complainant. The scope
of services respondent was to perform was ill-defined. In addition, details such as the manner in
which respondent’s expenses were to be allocated and the fee complainant would owe 1f the case
settled were not arrived upon. -See V.R.Pr.C. 1.5(c) (requiring writing to set forth percentage of
lawyer’s reco'very; how expenses will be allocated, and fee if case settles). Had respondent
undertaken to put his agreement with complainant in writing, he would héve been forced to
address these issues. Thus, evén if we accepted respondent’s “no harm, no foul” argument, we
conclude that it does not apply in this case. The purpose of the rule was not fulﬁlled because the
parties were unclear about the exact terms of the agreement. Respondent committed professional

misconduct in failing to put the contingent fee agreement in writing. See Statewide Grievance

Comm, v. Gifford, No. CV000800490S, 2002 WL 237821, at *2 (Conn. Super. Ct. Jan. 23,

2002) (rejecting argument that rule not violated when no fee is collected or chafged because a
writing “serves the important purpose of documenting that a client does not owe attorney fees
when he has not prevailed in the case”).

II..

921. Next, we turn to the panel’s conclusion that respondent committed professional
misconduct by attempting to charée an unreasonable fee. This c.harge stems from a combination
of two professional condud rules: first, Rule 8.4(a), Which states that it 1s unprdfession’al conduct .
for a lawyer to “attempt fo violate the Rules of Prbfesgioﬁal Conduct”; and second, Rulgl.S(a), ‘V

_Which states that “A lawy&r’s' fee shall be reasonable.” In tandem, disciplinary counsel asserts _

3 The rule was amended in 2009 and now states that “[a] lawyer shall not make an

agreement for, charge, or collect an unreasonable fee.” V.R.Pr.C. 1.5(a) (effective Sept. 1,
2009).

9



that a lawyer commits professional misconduct by attempting to charge a fee that is not
reasonable. According to the panel, respondent’s agreement to a twelve percent contingent fee
for facilitating communication was such misconduct.

9 22. The reasonableness of the twelve percent fee depends on many factors. Under
Rule 1.5(a), these are:

(1) the time and labor required, the novelty and difficulty of the
questions involved, and the skill requisite to perform the legal
service properly; '
(2) the likelihood, if apparent to the client, that the acceptance of
the particular employment will preclude other employment by the
lawyer; ' .
(3) the fee customarily charged in the locality for similar legal
services;
(4) the amount involved and the results obtained;
(5) the time limitations imposed by the client or by the
circumstances;
(6) the nature and length of the professional relationship Wlth the
client; .
(7) the experience, reputation, and ablhty of the lawyer or lawyers
performing the services; and
(8) whether the fee is fixed or contingent.
Applying these factors, the hearing panel concluded that because complamant’s case required
specialized legal skills and legal experience and contained a high degree of risk of no recovery,
an overall high contingent fee for the legél team in complainant’s case was not unreasonable. As
related particularly to respondent, however, the panel concluded that his communication role did
not justify such a large fee.

923. We discern no clear error in the panel’s finding. Under the above-listed factors,
respondent’s agreed-upon services provided an insufficient basis for such a large percentage of
complainant’s recovery. Respondent’s role did not require a large investment of time or labor.
In addition, although he is an experienced lawyer, his tasks did not require specialized legal

knowledge or legal experience. Further, facilitating communication would not preclude

respondent from accepting other employment. The fee was excessive compared to the work that
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respondent was to perform.” See Sinnott, 2004 VT 16, 99 12-13 (concluding that evidence
supported panel’s conclusion that fee was unreasonable because fee was not related to the routine
tasks performed); see also In re Gerard, 548 N.E.2d 1051, 1057 (1ll. 1989) (concluding

contingent fee excessive where it involved mostly nonlegal services); Comm. on Legal Ethics v.

Gallaher, 376 S.E.2d 346, 349-50 (W. Va. 1988) (holding that a fifty percent contingent fee was
excessive where lawyer’s role was to review records and draft routine documents to settle an
insurance claim).

9 24. Respondent attempts to distinguish his fee from other cases involving
unreasonable fees on the bases that in his case his recovery was not certain, he performed useful
work, and he did not ultimately bill complainant for his time and therefore caused no harm to his
client. The risk of no recovery was not enough to justify respondent’s fee. In additiqn, we have
already considered the nature of respondent’s work and do not find that it wérranted a significant
fee. Respondent’s role was to facilitate communication. No extensive legal work, specialized
research, or.preparation of legal documents was required. We reject respondent’s contention that
there was no violation because he caus¢d no harm to his c@ient. The extent of harm caused is a
factor to be considered at the sanction phase of our analysis, see infra, § 36, but cannot excuse
respondent’s actions.

1{725. Réspo_ndent further afgues that the fee was not excessive because he believed that

his role would expand if the case proceeded past summary judgment. In support, respondent

4 Respondent asserts that the panel’s finding that the fee was excessive was not

supported by clear and convincing evidence because there was no expert testimony to support it.
Expert testimony is not required in disciplinary cases. See Sinnott, 2004 VT 16, § 15 n.3 (expert
testimony not required to meet burden showing that fee was not reasonable); see also In re
Boardman, 2009 VT 42, § 20, 186 Vt. 176, 979 A.2d 1010 (per curiam) (observing that Judicial
Conduct Board does not ordinarily “require expert evidence to support its findings and
conclusions” because it is comprised of lawyers and lay persons experienced in dealing with
legal ethics). Expert testimony is necessary only if it helps the trier of fact to “determine a fact in
issue ‘or understand evidence that is outside the expertise or perception of the fact finder.”
Sinnott, 2004 VT 16, § 15 n.3. Here, there was no such need. The communication service
respondent was to perform was easily understandable. Further, there was no need for spemahzed
training to determme that respondent’s fee was disproportionate to this work.
11




points to a prior case that he worked on with the Burlington attorney. The facts surrounding that
collaboration were very different, however. In that case, respondent solicited the Burlington
attorney’s help to litigate a slip-and-fall case because the Burlington attorney had expertise in
that area and respondent did not. The Burlington attorney took the lead on the case, and
respondent gave him a portion of the fee he had already negotiated with the client.

14 26: The circumstances of respondent’s entry into complainant’s case and the resulting
agreement differed greatly from the above facts. The Burlington attorney dlid not solicit
respondent’s help because respondent could offer unique expertise; rather, respondent joined the
case at complainant’s request to fill a role unconneéted to any particular legal expertise. After
complainant hired respondent, he did not alter the Burlington attomey’vs responsibilities. Further,
the Burlington attorney did not have an agreement with responden.t, did not ask for respondent’s
assistance, and did not make any arrangement for respondent to become involved in the merits of
the litigation. In addition, because respondent’s fee was added onto the Burlington attorney’s—
as opposed to a percentage of the Burlington attorney’s already negotiated one-third—there wés
no reasonable basis for respondent to conclude that he would be assuming any of the Burlington
attorney’s workload. Moreover, other facts demonstrate the narrow scope of respondent’s role.
The only matter discussed at the meeting was respondent’s communication role. Respondent did -
not enter an appearance in the personal injury action, signifying fhat he did not expect to be filing
'any court documents on complainant’s behalf. Thus, regardless of respondent’s subjective
understanding, at the ﬁme he entered the agreement, there wés no objective basis for respondent
to think that he Would contribute to the case in any manner other than that specified at the
meeting: facilitating communication bétween complainant and the Buflington attorney.

ﬂ277. Respondent also argues that he should not be disciplined bepause he dld not
attempt to collect a fee and the reasonableness of the fee can be measured only when the
litigation has ended. Respondent contends that only at this point\ can an Aassessnﬂent be made of
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whether an attorney’s remuneration is commensurate with the work performed. As related to his
own work, respondent hypothesizes that his role would have expanded once trial preparation
began, and if it did not he could have reduced his fee before billing complainant. Respondent
contends that because complainant terminated him, he did not have the opportunity to
demonstrate either of these possibilities and should not be punished for something that did not
occur.

q 28. Respondént’s argument reflects a misunderstanding of his obligations under the
rules. Respondent mAade a deal to receive twelve percent of complainant’s recovery, and at the
time the only discussed role for respondent was as a communication facilitator. Rather than
setting a high fee based on an unvoiced expectation of additional work that might arise and
adjusting the fee downwards if it did not, respondent was required to initially set a fee which
fairly reflected that amount of work he did agree to perform. This is the only manner in which a
client’s interest can be protected. The fee must be set forth in advance so that a client can make
an initial informed decision about the attorney’s representation. If, at some point in the future,
r¢spondent’s role had eﬁlarged, then he could have sought additional compensation. Respondent
is held accountable for the deal he made, not the one he suppose.d.might be made in the future.

929. Inaddition, it is irrelevant that respondent did not actually bill compiaiﬁant for the
twelve percent contingént fee. In contracting wi_th corﬁplainant for twelve percent of
complainaﬁt’s rec_dvery, respondent attempted to violate the directivevthat ﬁwyers charge a

reasonable fee set forth in Rule 1.5(a). This is a violation of Rule 8.4(a). See deyer'

Disciplinary Bd. v. Duty, 671 S.E.2d 763, 770 (W. Va. 2008) (concluding that laWYGr’s atte'mpt
to withhold $3500 in undocumented expenses violated rules 1.5(a) and 8.4(a) even though -

amount was not ultimately withheld); Lawyer Disciplinary Bd. v. Ball, 633 S.E.2d 241, 248 (W.

Va. 2006) (concluding that lawyer violated rules of professional conduct for agreeing to an

13



excessive fee, even though he did not actually receive the fee). Therefore, we conclude that
respondent violated rules 1.5(a) and 8.4(a) by aftempting to charge an excessive fee.
1.

9 30. Having affirmed the violations, we turn to th¢ question of sanctions. As a
threshold matter, respondent contends that the panel denied him due process because it indicated
that it would bifurcate the violation and sanction determinations but instead issued a decision on
both witho.ut a separaté sanctions hearing. Disciplinary counsel argues that no additional hearing
is warranted because respondent has failed to proffer what “additional, relevant, substantive
testimony,” he would present upon remand.

§ 31. Disciplinary 'proceedings in Vermont are neithér civil nor crifninal, but basic due
process rights are accorded to attorneys. In re Berk, 157 Vt. 524,528, 602 A.2d 946, 948 (1991).
Thus, an accused attoméy has the right to “be given a full opportunity to explain the

circumstances of an alleged offense and to offer testimony in mitigation regarding any possible

sanction.” Fla. Bar v. Baker, 810 So. 2d 876, 879 (Fla. 2002). At the same time, however, “a

respondent’s due process rights must be carefully balanced against the importance of the public

interest in expeditiously resolving- complaints of misconduct.” Disciplinary Counsel v. Heiland,
2008-0Ohio-91, § 32, 880 N.E'.Zd 467.

1 32. We conclude fhat resolution without a remand will not violéte respondent’s due
process 'rights because respondent already presented significant evidené_e relative to sanctions

“

and has failed to proffer what additional noncumulative evidence he would present at a second

héaring. See Fla. Bar v. Tobkin, 944 So. 2d 219, 226 (Fla. 20Q6) (holding that there was no due
process violation where respondent was given an opportunity-to “explain the circumstances of
the alleged offenses and to éffer testimony in mitigation of any penalty to be imposed”).
Respondvent personaily testified conceming mitigating factors such as his willingness to. represent
clients who may not.have the ability to pay his fee. In addition, respondent presented the

14



testimony of seven former or current clients, who had no knowledge of the charges but were
character witnesses for respondent. Moreover, in his brief, respondent offers no specific
additional evidence that he would present at a second hearing; and at oral argument, respondent
simply claimed that he would like to provide testimony on sanctions and offer witnesses to rebut
the panel’s finding that he had a selfish motive.

933. Although we agree with respondent that the panel should have fulfilled its
promise of a bifurcated proceeding, we conclude it i1s unnecessary to delay this proceeding
further with another hearing on respondent’s service to the cdmmunity. This evidence is
cumulative to that previously offered and would not add anything to our analysis. See In re
Balsamo, 780 A.2d 255, 258 (D.C. 2001) (concluding accused attorney’s due procesé rights were
not violated by denial of opportunity to present new evidence because it was not likely that this
evidence “would have added substantially to the evidence already introduced™). Fnrther, as
explained below, the sanction imposed on respondent is light and cannot be mitigated further in
light of the numerous aggravating factors. See, infra, § 44. Therefore, respondent is nnt
prejudiced by the lack of another hearing.

934, Inits decinion, the hearing panel recommended that respondent receive a public
reprirnand. Disciplinary counsel argues that respondent’s actions were serious and done with a
knowing state of mind, and thus warrant a term of suspension. Respondent‘claims -that at most
- he should be privately ndmonislléd because any violation was not done. intentionally, and no
harm resulted.

135. The American Bar Association’s Standards for Imposing Lawyer Sanctions guide’

our sanctions determination. ABA Cﬁ'. for Prof’l Responsibility, Standards for Imposing Lawyer

Sanctions (1986) (amended 1992) [hereinafter ABA Standards];v see In re Neisner, 2010 VT 102,
114, __vt._, A3d__ (employing ABA Standards). Under this construct, we consider: “(a)
the duty violated,; (b) the lawyer’s mental state; and (c) the actual or potential injury caused by
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the lawyer’s misconduct; and (d) the existence of aggravating or mitigating factors.” ABA
Standards, supra, § 3.0, at 26. Depending on the importance of the duty violated, the level of the
attorney’s culpability, and the extent of the harm caused, the standards provide a presumptive
sanction.” See V.R.Pr.C.; Scope (explaining that severity of sanction “depend[s] on all the
circumstances, such as the wﬂlfulness and seriousness of the violation, extenuating factors and
whether there have been previous violations”). This presumptive sanction can then be altered
depending on the existence of aggravating or mitigating factors. In arriving at an ultimate
sanction, we are mindful that the purpose of sanctions is not “to punish attorneys, but rather to
protect the public from harm and to maintain confidence in our legal institutions by deterring
future misconduct.” In re Hunter, 167 Vt. 219, 226, 704 A.2d 1154, 1158 (1997).

936. In this case, the duty owed is not disputed. Respondent violated duties that he
owed as a professional—to put a contingent fee agreement in writing and to charge a reasonable
fee for his services. As for injury, there was no actual injury to complainant becausé respondent
did not attempf to Vcollect his fee. Contrary to respondent’s assertions, however, there was the
potential for injury to complainant had respondent not been dismissed from the case aﬁd billed
for his twelve pefcent fee. In addition, there was injury to the public at large and the legal
profession because lack of written cbntingent agreements and excessive fees feed public distfust
of lawyefs and decrease public conﬁdence in the profgssion. In‘re Farrar, 2008 VT 3 1., 938, .183
Vit. 592’, 949 A.2d 438 (mem.) (considering harm to public énd prbfession in addressing
sanctions); see In _re Fasig, 444 N.E.2d 849, 850 (Ind. 1983) (concluding thét attorney’s
| agreement to charge con’tinéent »fee in a cri'minal matter “demean[ed] the entire legal
profession”); see also V.R.Pr.C., Preamble (explaining that “a lawyer should further the public’s
- understanding of and confidence in the rule of law and the justice system™).

§37. The main area of dispute between thé parties is respondent’s mental state. The

ABA Standards define three levels of culpability for purposes of sanctions. The most culpable
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mental state is intent, which is defined as acting “with the conscious objective or purpose to
accomplish a particﬁlar result.” ABA Standards, supra, Definitions at 9. Knowledge—the next
rﬁost culpable mental state—is a “conscious awareness of the nature or attendant circumstances
of the conduct but without the conscious objective or purposé to accomplish a particular result.”
Id. Finally, the least culpable mental state is negligence, which is when a lawyer fails “to heed a
substantial risk that circumstances exist or that a result will follow, which failure is a deviation
from the standard of care that a reasonable lawyer would exercise in the situation.” Id.

4/38. . Under these definitions, the distinguishing factor between negligent and knowing
conduct is whether a lawyer had a conscious awareness of the conduct underlying the violation
or whether he failed to heed a substantial risk that a violation would result from his conduct. In
other words, was the lawyer aware of the circumstances that formed the basis for the violation?
If so, the conduct was done knowingly. If the lawyer instead acted without awareness, but below
the accepted standard of care, then he acted negligently. Application of these definitions is fact-
dependent. ~ As another court observed, “[t]he line between negligent acts and acts with
knowledge can be fme and difficult to discern, yet the difference between the presumptive

sanction of reprimand or suspension is great.” In re Stansfield, 187 P.3d 254, 262 (Wash. 2008).

Precisely because this line is difficult to discern and involves factual determinations, we give

deference to the panel’s assessment df an attofney’s mental state. See In re Van Dox, 152 P.3d
1183, 1187 (Ariz. 2007) (“State of mind is a fact question.”); In re Preszler, 232 P.3d 1118, 1127
(Wash. 2010) (nofing that mental state 1s a factual qﬁestion and therefore factfinder’s
determination is given great Weight).

€39. . In this case, the hearing pénel concluded that respondent’s failure to put his
contingent fee in writing was done knowiingly, but his attempt to chafge an unreasonable fee was
dqne negligently. Disciplinary counsel argues that respondent’s actions were knowing violations

of the duties he owed as a professional in both instances, while respondent claims that at the -
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most his actions were done negligeritly because he had no intent to commit any wrongdoing and
no selfish motive. We consider the violations in turn. As to the written agreement, the panel
found that respondent’s failure to put the contingent fee in writing was done knowingly because
he was aware of the nature and circumstances of his actions that formed the basis for the
violation. In other words, he knew that having a written agreement was a requirement of the
rules and that he did not have one with complainant. These findings are supported by the
evidence. See In re Hongisto, 2010 VT 51, §§ 10-11, V., 998 A.2d 1065 (panel’s findings
will be affirmed unless clearly erroneous). Respondent does not really dispute that he
understood the general obliggtioh to put a contingent fee agreement in writing. Respondent had
done so in the past using a set form. His knowledge of this obligation is further indicated by his
request that the Burlington attorney draft a letter memorializing the agreement with complainant.

9 4-0.7 Regarding fhe second Viollation, disciplinar_y counsel argues that respondent acted
knowingly because he knew that his twelve percent fee agreement was unreasonable and he did
it to obtain a substantial personal benefit. The panel found differently. The panel found that
respondent acted 'negligently because he failed to consider the nature or extent of the service he
was providing in exchange for the fee charged. The facts support the panel’s Vﬁnding that -
respondent, however erroneously, believed thaf he would contribute to a greater degre'e.to
complainant’s case. Because he was not coﬁsciously aware that he would do very little work fo.r o
a large fee, his actions were negligent. Cf. In re Preszler, 232 P.3d at 1127-28 (explaining that
‘attorney knbwingly charged excg:_ssive fee because he knew he did very little work for a
substantial fee).

q41. It bears emphasizing that this standard is relevant for the .mental stat¢
determination relative to sanctions 6nly.' As d.iiscussed in the merits portion of this opinion, supra
{26, respondent’s subjective belief regarding the extent of sery_ices he was to provide cannot

excuse the violation because all of the -objective facts demonstrated that respondent’s role was
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limited to communication. In the context of sanctions, however, knowing conduct does not
encompass both knew or should have known. If the definition extended to constructive
knowledge then “no misconduct would be negligent because rather than failing to heed a
substantial risk we would always assume the lawyer should have known the substantial risk.” In
re Stansfield, 187 P.3d at 263. Thus, while a lawyer’s good faith, but unreasonable, belief that
his actions are not misconduct is not a defense to a violation, such an error can be a factor in

imposing discipline. See In re PRB Docket No. 2007-046, 2009 VT 115, § 23, 187 Vt. 35, 989

A.2d 523 (considering that lawyers acted in good faith in arriving at appropriate discipline); see

also La. State Bar Ass’n v. Marinello, 523 So. 2d 838, 842-43 (La. 1988) (noting that ignorance

of disciplinary rules is no excuse, but lack of intent to commit wrongdoing was mitigating

factor); N. Moore, Mens Rea Standards in Lawyer Disciplinary Codes, 23 Geo. J. Legal Ethics 1,

52 (2010) (explaining Vthat lawyer’s mistake of law is not an excuse to disciplinary violation, but
courts consider whether lawyer acted in good faith in fashioning sanction).

€42, That respondent’s conduct is most appropriately characterized as negligent in this
case is further confirmed by the commentary in the ABA Standards, which explains t_hat
knowing violations generally occur when a 1awyer “engages in a pattern of charging excessive or
improper fees.” ABA Standards, supra, § 7.2 cmt., at 47. The panel found it significant in this
case that respondent’s cénduct was an isolated incident and “the evidence does not show a
pattern of excessive fees.” |

1[431 In sum, respondent knowingly and negligently violated duties owed as a
professional, Which resulted;in actual injury to the public and potential injury to the client.
Under the ABA Standards, a knowing violation of a duty owed- as a professional deserves a
presumptive sanction of suspension, id. § 7.2, at 46, while “[r]eprimand is generally appropriate
when a lawyer negligently engages in conduct that is a violation of a duty owed a professional,
and causes injury or potential injury to a clli}ent, the public, or the legal system.” Id. § 7.3, at 47.
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§44. The panel found the following aggravating factors: (1) respondent’s substantial
experieﬁ{ce as a lawyer; (2) respondent’s prior discipline for charging an excessive fee; (3)
respondent’s selfish motive; (4) respondent’s refusal to acknowledge the wrongful nature of his
conduct, and (5) the vulnerability of complainant. See id. § 9.22, at 50 (listing aggravating
factors). Of these, the panel concluded that the most tfoubling were the vulnerability of

(13

complainant because this made him “particularly dependent,” and respondent’s substantial
experience in the practice of law. The panel did not give significant weight to respondent’s prior
public censure in 1987 for charging an excessive fee because this violation was remote. See id.
§ 9.32(m), at 51 (recognizing remoteneés of prior offense as mitigating factor). Respondent
challenges some of the aggravating factors, arguing that he had no selfish motive, and that it is
unfair to consider his refusal to acknowledge the wrongfulness of his conduct because he has.a
right to defend himself. The panel did not enumerate any mitigating factors, but respondent
urges us to consider his reputation of proViding representation to clients of limited financial
means. Id. § 9.32(g), at 51 (listing “character or reputation” as mitigating factor).

71] 45. Récalling tflat the >pr’esumptive sagction in this case is either suspension or
reprimand, on balance, we agree with the panel that a reprimand is most appropriate in this case.
As the ABA Standards state: “Courts typically impose reprimands when lawyers engage in a
singie instance of charging an excessive or improper fee.” Id. -§ 7.3, cmt. at 47. We agree with
| the panei that the vulnerability of complainaﬁt makes respondeﬁt’s actions paytic'ularly egregious,
and '1'espondent;s extensive experience in the practice of law is an aggrav‘atin-g factor. We also
' con_cuf that respondent’s prior discipline bears little on the current sanction given its remoteness.
As to respondent’s challenge to consideration of his selfish motive and lack of Iemorse, we db

not reach these arguments because we conclude that even ignoring these two aggravating factors,

the sanction of a public reprimand is appropriate.- Similarly,- even if we considered respondent’s
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reputation for conscientious service to clients of limited financial means as a mitigating factor,
this would not outweigh the extensive aggravating factors.

946. Finally, we briefly address respondent’s request to reduce the severity of the
sanction imposed against him as a penalty against the hearing panel for taking more than sixty
days to render a decision. See A.O. 9, Rule 11(D)(5)(c) (requiring hearing panel to issue case
within sixty days of hearing). Respondent’s request lacks merit. The time line in Rule 11 is
directory; there is no enumerated penalty for failure to issue a decision within sixty days. Id.,
Rule 16(I) (explaining that while failure to abide by timelines “may result in sanctions against
the violator,” they are directory). Furthermore, no consequence for isSuing a late decision is
necessary without demonstration of prejudice, In re Neisner, 2010 VT 102, ¥ 28-30, and here,
respondent has claimed none.

Melvin Fink is publicly reprimanded for violating Rules 1.5(c) and 8.4(a) of the Vermont
Rules of Professional Conduct by failing to put a contingent fee in writing and attempting to

charge an unreasonable fee. He is placed on probation pursuant to the terms and conditions set
forth in the panel’s decision.

FOR THE COURT:

o Vlniine ol

Associa/fe Justice
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